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Title Suit No. 46/08 

 

HIGH COURT FORM No.( J) 2 

 

HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE 

 

District...Kamrup 
 

In the Court of Munsiff No.3, Guwahati 

 

                           Present :- Mrs Audri Bhattacharyya 

                          Tuesday, the 28
th

 day of June, 2011 

 

Title Suit NO.46/2008 

 

 

Kharun Nessa and others...........................................Plaintiff(s)/Petitioner(s) 

        -Versus- 

Shri Dharani Das and others..............................Defendant(s)/Opp. Party(ies) 

 

Title Suit No. 46/2008 

 

Give dated or dates This Suit/Case coming on for final 

 

hearing on 04-06-2011 in the presence of 

 

 

 Md. Hazarat Bhuyan 

Jarina Haque Choudhury.......................... Advocate(s) for Plaintiff. 

 

 

Mr. R.N.Mallakar,  

Smti Archana Dutta...................................Advocate(s) for Defendant. 

 

and having stood for consideration to this day, the Court 

 

delivered the following judgment: 
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JUDGMENT 

 

 

              This is a suit for declaration of right ,title and interest of the 

plaintiffs over the suit land and  for permanent injunction. 

 

            The case of the plaintiffs in brief is as follows:- 

 

                      The plaintiffs and the defendants are the permanent residents 

of Village Akadi and Dihina respectively under Hajo Mouja in the district of 

Kamrup, Assam. The plaintiffs are the absolute owner and possessor of a 

total area of land of 11 Bigha 15 Lechas of land covered by Dag No. 

1017/1018 of K.P.Patta No. 173 and 215 respectively of village Diginga 

under Hajo Mouja by  Registered Deed of sale in the following way:- 

 

i) Area 4-B, 4-K, 5-L sold by Hareswar by registered Deed No. 188 

dated 09-02-76, K.P.Patta No. 215, Dag No. 1018 of Dihina, Hajo. 

ii) Area 4  Bigha of Dag No. 1017,  K.P.Patta No. 173, of village 

Dihina, Mouza-Hajo sold by Batahu vide registered deed No. 1297 

of dated 29-06-1981., 

iii) Area 1-B of of Dag No. 1017,  K.P.Patta No. 173, of village 

Dihina, Mouza-Hajo sold to Khairun vide registered deed No. 261 

dated 06-02-84. 

iv) Area 1-B, 1-K, 10-L sold to Arab Ali by Rajani Barman by 

Regiostered Deed No. 770 Dated -7-03-77 , of K.P.Patta No. 173, 

Of Dag No. 017. 
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The total area of the above mentioned land is 11-B, O-K, 15-L. 

Khairun Nessa is the wife of Arab Ali, and Arab Ali was the 

brother of the other plaintiffs who died in the year 1995. 

  

                The original Pattadar of K.P.Patta No. 173 of Dag No. 

1017 was Romesh Chandra Koch and later on it was purchased by 

Purna Ram Barman and their name  were also mutated. The 

plaintiffs had purchased their   land from Purna Ram Barman and 

Batahu Kalita and is in possession from the date of purchase. 

 

            The original Pattadar of K.P.Patta No. 215 of Dag No. 1018 

was Hareswar Kalita and later on it the plaintiffs had purchased the 

land on 09-02-1976 and the plaintiff name is mutated in place of 

Purna Ram Kalita and Batahu Kalita and plaintiff is in possession 

from the date of purchase. 

 

         The land revenue is also paid by the plaintiff regularly. The 

defendants along with the villagers under the banner of Dihina 

Sattra, making an unlawful assembly and illegally raised boundary 

disputes. On 25-04-1998, the Hajo  Circle officer demarcated the 

land in presence of Goanburah and villagers of the locality and in 

presence of the defendants. But even after that the defendants on 

06-05-1998 and on 07-05-1998 forming an unlawful assembly 

trespassed into the suit land with a view to dispossess the plaintiff 

from the land. The plaintiffs informed the Executive Magistrate 

and the same was forwarded to O.C.,Hajo Police Station for 
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enquiry and report and on the basis of Police Report, the Executive 

Magistrate attached the land under section 1445/146 Cr.P.C. 

bearing Case No. 610m /98 and after trial passed order on 22-03-

2005 in favour of the defendants. A revision petition was filed 

before the Learned District and Session Judge, Kamrup against the 

order of the Executive Magistrate. The District snd Session Judge 

stayed the operation of the said order vide order dated 08-06-2005 

but vide order dated 11-01-2007, upheld the order of the Executive 

Magistrate. Taking chance of the order, the defendants went to the 

suit land with some persons armed with weapons and tried to enter 

the suit land on 12-01-2007 but their attempts to dispossess failed. 

It is therefore prayed by the plaintiffs that a decree  be passed in 

favour of the plaintiffs declaring their right, Title and interest over 

the suit land by evicting the defendant from the suit land with a 

further decree of permanent injunction restraining the defendants 

from alienating the land and from changing the character of the 

suit land along with cost of the suit..  

 

The defenadants appeared after receiving summons and contested 

the suit by filling written statement. It is submitted in the written 

statement that they are the nearest cultivators of the suit land of 

which they have undisputed possession, occupation and have the 

continual cultivation of the same for a period not less than 50 to 60 

years. They denied the possession of the plaintiffs over the suit 

land.  It is further submitted that The Circle Officer has enquired 

about the suit land in connection with  Case No. 610m /98 before 

the Executive Magistrate , Guwahati, and submitted report that the 
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suit land is possessed by the defendants for more than 50 to 60 

years. This was also confirmed in C.R.Case No.53/05 . It is prayed 

by the defendant to dismiss the suit of the palintiffs.  

 

 

 

The following issues are framed in the suit upon the pleadings of both the 

parties. 

 

i) Whether the plaintiffs have right, title and interest over the suit 

land? 

ii) Whether the defendants dispossessed the plaintiff from the suit 

land? 

iii) Whether the plaintiff is entitled to get decree as prayed for? 

iv) To what reliefs are the plaintiffs entitled? 

 

The plaintiff adduced the evidence of 4(Four) prosecution witnesses and 

they were cross examined. The defendant side adduced the evidence of 

three witnesses and they were cross examined. Argument was heard.  

 

Decision, Discission and Reasons thereof:- 

 

A brief discussion of the issues and the documents exhibited and the 

evidence of witnesses is as follows:- 

 

ISSUE NO. 1:- This       issue relates as to whether the plaintiffs have 

right, title and interest over the suit land. 
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PW1, Md. Baharul Islam  stated in his evidence on affidavit that  

defendants have purchased the suit land .Land measuring  4-B, 4-K, 5-L 

of K.P.Patta No. 215, Dag No. 1018 of Dihina, Hajo was purchased from 

sold by Hareswar . Land measuring  4  Bigha of Dag No. 1017,  

K.P.Patta No. 173, was purchased from Batahu. Area 1-B, 1-K, 10-L sold 

by Rajani Barman. Regiostered Deed No. 770 Dated -7-03-77 , of 

K.P.Patta No. 173, Of Dag No. 017. The plaintiffs are in possession of 

the suit land since the date of purchase. The revenue of he said land are 

also paid by them.  

 

It is further stated that the Namjari of the  suit land under Dag No. 1018 , 

Patta No. 215 is in completed in the name of Late Poinur Ali, who is the  

father of Arab Ali, Taizuddin, Jalil Ali, Baharul Islam Nur Baux Ali. The 

land under Dag No. 1017 Patta No. 173 is in the name of their vendor 

Batahu Kalita. The defendants tried to disposes the plaintiffs on several 

occasions but they were not successful.  

 

Pw1 exhibited the following documents:- 

i) Exhibit 1 (A) is the deed of sale executed by Batahu Kalita in 

respect of  land under Dag No. 1017 of K.P.Patta No. 173. 

ii) Exhibit 1(B)  is the sale deed No. 261  in respect of sale of land of  

1-B of of Dag No. 1017,  K.P.Patta No. 173 to Khairun Nessa by 

Batahu Kalita. 

iii) Exhibit 1(C) is the sale deed  No. 188 in respect of sale of land of 

Area 4-B, 4-K, 5-L  by Hareswar dated 09-02-76,  belonging to 

K.P.Patta No. 215, Dag No. 1018 of Dihina, Hajo. 
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iv) Exhibit 1(D) is the sale of land by Rajani Barman vide Registered 

Deed No. 770 Dated -7-03-77 .  

v) Exhibit 2(A) and Exhibit 2(B) are the revenue paying receipts by 

the plaintiffs. 

vi) Exhibit 3(A) is the copy of Namjari of land measuring 5 Bighas 

under Dag No. 1017, Patta No. 173 in name of Batahu Klaita. 

vii) Exhibit 3(B) is the copy of Namjari in respect of land under Dag 

No. 1018, Patta No. 215 in name of Arab Ali, Taizuddin, Jalil Ali, 

Baharul Islam Nur Baux Ali. 

 

During the cross examination of Pw1 , he deposed that the suit land is nearly 

1 K.M. away from their village. Presently the suit land is nearly 3 feet  under 

water. The possession over the suit land was handed over in presence of 

Mandal. The land owner was not present when the land was measured by 

Mandal. The prayer for calling Mandal was made by the plaintiffs but the 

prayer as well as the report of the Mandal was not submitted in the case.  

 

So far as possession is concerned, the evidence of PW1 is also supported by 

Pw2, Shri Thaneswar Boro, PW3, Md. Shahrad Ali nad PW4, Shri Prahlad 

Chandra Kalita. But PW2, Shri Thaneswar Boro  in his cross examination 

stated that he sold his pump , which was near to the suit land nearly 30 years 

ago and after that the had no other land near the suit land. He further stated 

that the suit land were purchased by Baharul Islam nad Taizuddin vide two 

registered deeds made in his house but he was not a witness to the said sale 

deeds. 

                          Again PW4, Shri Prahlad Kalita deposed in his cross 

examination that disputes were going on between the defendants and the 
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vendors of the plaintiffs in respect of the suit land and that is why these 

people sold their land to the plaintiffs. The people of Dihinga Satra were 

cultivating the suit land ofr the last many years. 

 

DW1, Shri Dharani Das deposed in his evidence that the plaintiffs instituted 

a case under section 1445/146 Cr.P.C. bearing Case No. 610m /98 and after 

trial passed order on 22-03-2005 in favour of the defendants. A revision 

petition was filed before the Learned Additional District and Session 

Judge,(F.T.C.) nO. 2  Kamrup against the order of the Executive Magistrate. 

The Hon’ble Additional and Session Judge vide order dated 11-01-2007, 

upheld the order of the Executive Magistrate. dw1 clearly stated that the 

defendants are in possession of the suit land since long. The evidence of 

Dw1 is suppoeted by DW2, Shri Ramhari Das and DW3 Shri Jolit Ram Das. 

  

DW1 exhibited the order dated 11-01-2007 of the Hon’ble Additional 

District and Session Judge as Exhibit 1.  

 

  It is seen from the documents exhibited that there are separate purchase 

of different lands  by different purchasers from different vendors.  All the 

Plaintiffs  have prayed for declaring their right, Title and interest over the 

suit land  as a  whole by evicting the defendant from the suit land with a 

further decree of permanent injunction. On the other hand plaintiff 

Khairun Nessa  failed to show her right, title , interest over suit land in 

respect of  land under Dag No. 1017 of K.P.Patta No. 173 as she is not a 

party to the said sale  deed. Likewise the other plaintiffs have no claim 

over the land purchased by Khairun Nessa though they have prayed for 

right , title interest over the whole suit land. 
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          Hence the claim of the parties over the suit land is not properly made. 

 

So far as delivery of  the possession of the suit land is concerned,  

PW2 during cross examination stated that the vendors gave the 

possession of the  suit land  to the plaintiffs  on the day of making 

agreement in his presence.  

              But this is not in tune to what PW1 stated in his cross examination 

that possession over the suit land was handed over in presence of Mandal 

and the land owner was not present when the land was measured by Mandal. 

 

 Moreover the sale deeds{Exhibit 1(A) to Exhibit 1(D) } on the basis of 

which the plaintiffs have based their claim are only exhibited but they are 

not proved according to the Indian Evidence act , nor the signatures of the 

vendors or the attesting witnesses are proved or exhibited. 

 

In this respect Section 101 of the Indian Evidence Act is gone through which 

reads as follows:- 

 

"101. Burden of Proof - Whoever desires any Court to give judgment 
as to any legal right or liability dependent on the existence of facts 
which he asserts, must prove that those facts exist. When a person is 
bound to prove the existence of any fact, it is said that the burden of 
proof lies on that person. " 
 

                    In terms of the aforesaid provision, the burden of proving of fact 

lies with the party who substantially asserts the affirmative issues and not 

the party who denies it. This burden of proof never shifts although the onus 

of proof may shift. Drawing the distinction between burden of proof and 
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onus of proof, the Apex Court in Addagada Raghavamma and Anr. Vs. 

Addagada Chenchamma and Anr. , reported in AIR 1964 SC 136 held 

that the burden of proof lies upon a person who has to prove the fact and 

which never shifts. However, the onus of proof shifts. Such shifting of onus 

is a continuous process in the evaluation of evidence.  

 

             In the present case before us, it has been observed that in a suit for 

declaration of right, title and interest of the plaintiffs over the suit land and      

going through the evidence of the witnesses it is seen that the plaintiffs have 

failed to create a high degree of probability that they were handed over the 

possession of the suit land by the vendors and that they were in possession 

of the suit land since long. On the other hand the defendants in lieu of the 

judgment passed by the Hon’ble Additional   District and Session Judge , 

Kamrup, dated 11-01-2007  as well as from what is stated by PW4, Shri 

Prahlad Chandra Kalita in his cross examination  have been able to create a 

higher degree of Probability that the suit land was in their possession since 

long and that possession is adequate in continuity, in publicity and also 

hostile. 

 

In view of the above discussion  Issue No. 1 is decided in negative. 

 

ISSUE NO. 2 : 

 

This issue relates as to whether the defendants dispossessed the plaintiff 

from the suit land. 
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              It is seen from issue No. 1 that the plaintiffs have failed to establish 

the fact that they were handed over the possession of the suit land or that 

they were in possession of the suit land. Again it is stated in the plaint itself  

as well in the evidence of PW1 that taking chance of the order dated 11-01-

2007, the defendants went to the suit land with some persons armed with 

weapons and tried to enter the suit land on 12-01-2007 but their attempts to 

dispossess failed. 

            This implies that the plaintiffs have clearly stated that they were not 

dispossessed. 

 

             On the other hand it is prayed by the plaintiffs that a decree  be 

passed in favour of the plaintiffs declaring their right, Title and interest over 

the suit land by evicting the defendant from the suit land. It implies that 

plaintiffs admitted the possession of the defendants over the suit land at 

present, without establishing their date of possession and dispossession. 

 

 The plaintiffs are not able to establish the date or the period when they were 

dispossessed. On the other hand the defendants have established a higher 

degree of probability that they did not dispossession the plaintiffs as the 

defendants are all in continuous possession. 

 In view of the above discussion, this issue is decided in negative. 

 

ISSUE NO. 3 AND 4:- 

v) These two issues relates as to whether the plaintiff is entitled to get 

decree as prayed for and to what reliefs are the plaintiffs entitled. 
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As the plaintiffs have failed to establish their  right, title and 

interest over the suit land, they are not entitled to decree as prayed 

for in the plaint.  The suit of the plaintiffs is dismissed. They are 

also not entitled to any other reliefs as prayed for in the plaint. Cost 

is not imposed considering the nature and facts of the case. 

 These two issues are decided in negative. 

 

ORDER 

 

The suit of the plaintiff is dismissed without  cost. 

 Prepare decree accordingly. 

                Given under my hand and seal of the court on this the 28
th 

 day of 

June ,2011. 

 

 

 

                                                                     Mrs Audri Bhattacharyya, 

                                                                     Munsiff No. 3, Kamrup. 
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Appendix 

 

List of Plaintiff witness: 

i) PW1 Md. Baharul Islam. 

ii) Pw2, Shri Thaneswar Boro. 

iii)  PW3, Md. Shahrad Ali.  

iv)  PW4, Shri Prahlad Chandra Kalita. 

 

List of witness of the defendant. 

i) DW1 Shri Dharani Das. 

ii) DW2   Shri Ram Hari Das. 

iii) DW3  Shri Jolti Ram Das. 

List of documents exhibited by plaintiffs:- 

viii) Exhibit 1 (A) is the deed of sale executed by Batahu Kalita in 

respect of  land under Dag No. 1017 of K.P.Patta No. 173. 

ix) Exhibit 1(B)  is the sale deed No. 261  in respect of sale of land of  

1-B of of Dag No. 1017,  K.P.Patta No. 173 to Khairun Nessa by 

Batahu Kalita. 

x) Exhibit 1(C) is the sale deed  No. 188 in respect of sale of land of 

Area 4-B, 4-K, 5-L  by Hareswar dated 09-02-76,  belonging to 

K.P.Patta No. 215, Dag No. 1018 of Dihina, Hajo. 

xi) Exhibit 1(D) is the sale of land by Rajani Barman vide Registered 

Deed No. 770 Dated -7-03-77 .  
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xii) Exhibit 2(A) and Exhibit 2(B) are the revenue paying receipts by 

the plaintiffs. 

xiii) Exhibit 3(A) is the copy of Namjari of land measuring 5 Bighas 

under Dag No. 1017, Patta No. 173 in name of Batahu Klaita. 

xiv) Exhibit 3(B) is the copy of Namjari in respect of land under Dag 

No. 1018, Patta No. 215 in name of Arab Ali, Taizuddin, Jalil Ali, 

Baharul Islam Nur Baux Ali. 

 

List of documents :- 

DW1 exhibited the order dated 11-01-2007 of the Hon’ble Additional 

District and Session Judge as Exhibit 1. 

 

 

 

                                                                     Mrs Audri Bhattacharyya, 

                                                                     Munsiff No. 3, Kamrup. 

  

 

 

 

 

 


